GREG ABBOTT

November 22, 2004

Ms. Laura C. Rodriguez

Walsh, Anderson, Brown, Schulze & Aldridge, PC
P.O. Box 460606

San Antonio, Texas 78246-0606

OR2004-9930
Dear Ms. Rodriguez:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 213412.

The Judson Independent School District (the “district”), which you represent, received a
request from the State Board for Educator Certification (“SBEC”) for specified categories
of employment information concerning a named individual, including (1) reports, notes,
statements, or memoranda that reflect a chronology of the conduct reported or the district’s
investigation of the incident; (2) the individual’s application for employment and any
documents submitted in support of the application; (3) any information that evidences
administrative reprimands or other disciplinary measures; (4) any documentation relating to
the individual’s employment; (5) the individual’s teacher service record; and (6) any other
document that may be relevant to SBEC’s investigation of the individual. You state that
some responsive information has been released to the requestor. You claim that some of the
requested information is excepted from disclosure under sections 552.101, 552.102, 552.130,
and 552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

You contend that a portion of the submitted information may constitute criminal history
record information (“CHRI”), which is excepted from disclosure under section 552.101 of
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the Government Code.! CHRI generated by the National Crime Information Center or by the
Texas Crime Information Center is confidential. Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI that states obtain from the federal government or
other states. Open Records Decision No. 565 (1990). The federal regulations allow each
state to follow its individual law with respect to CHRI it generates. Id.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter
411 of the Government Code are entitled to obtain CHRI from the Department of Public
Safety (“DPS”) or another criminal justice agency; however, those entities may not release
CHRI except as provided by chapter 411. See generally id. §§ 411.090 - .127. Thus, any
CHRI generated by the federal government or another state may not be made available to the
requestor except in accordance with federal regulations. See Open Records Decision No. 565
(1990). Furthermore, any CHRI obtained from DPS or any other criminal justice agency
must be withheld under section 552.101 of the Government Code in conjunction with
Government Code chapter 411, subchapter F.

In this instance, we note that the requestor is with SBEC. Section 22.082 of the Education
Code provides that “[SBEC] shall obtain from any law enforcement or criminal justice
agency all criminal history record information that relates to an applicant for or holder of a
certificate.” Additionally, section 411.090 of the Government Code specifically grants
SBEC a right of access to obtain CHRI from DPS. Section 411.090 provides:

(a) [SBEC] is entitled to obtain from [DPS] any criminal history record
information maintained by the department about a person who has applied to
the board for a certificate under Subchapter B, Chapter 21, Education Code.

Gov’t Code § 411.090. Furthermore, pursuant to section 411 .087 of the Government Code,
an agency that is entitled to obtain CHRI from DPS is also authorized to “obtain from any
other criminal justice agency in this state criminal history record information maintained by
that [agency].” Id. § 411.087(a)(2). CHRI consists of “information collected about a person
by a criminal justice agency that consists of identifiable descriptions and notations of arrests,
detentions, indictments, informations, and other formal criminal charges and their
dispositions.” Id. § 411.082(2).

We find that, when read together, section 22.082 of the Education Code and sections 411.087
and 411.090 of the Government Code give SBEC a statutory right of access to portions of
the submitted information. See id. § 411.082(2); ¢f. Brookshire v. Houston Indep. Sch. Dist.,

'Section 552.101 excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” This section encompasses information protected by other
statutes.
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508 S.W.2d 675, 678-79 (Tex. Civ. App.—Houston [14™ Dist.] 1974, no writ) (when
legislature defines term in one statute and uses same term in relation to same subject matter
in latter statute, later use of term is same as previously defined). Accordingly, we conclude
that the district must release any information from the submitted documents to this requestor
that shows the type of allegation made and whether there was an arrest, information,
indictment, detention, conviction, or other formal charges and their dispositions. See Open
Records Decision No. 451 (1986) (specific statutory right of access provisions overcome
general exceptions to disclosure under Act).?

You claim that the marked social security number is excepted from disclosure under section
552.101 of the Government Code. A social security number may be withheld in some
circumstances under section 552.101 in conjunction with the 1990 amendments to the federal
Social Security Act, 42 U.S.C. § 405(c)(2)(C)(viii)(I). See Open Records Decision No. 622
(1994). These amendments make confidential social security numbers and related records
that are obtained or maintained by a state agency or political subdivision of the state pursuant
to any provision of law enacted on or after October 1, 1990. See id. We have no basis for
concluding that the social security number is confidential under section 405(c)(2)(C)(viii)(I),
and therefore excepted from public disclosure under section 552.101 on the basis of that
federal provision. We caution, however, that section 552.352 of the Government Code
imposes criminal penalties for the release of confidential information. Prior to releasing any
social security number information, you should ensure that no such information was obtained
or is maintained by the district pursuant to any provision of law enacted on or after October
1, 1990.

You next assert that some of the submitted information is excepted from disclosure under
section 552.102(b) of the Government Code. Section 552.102(b) protects from public
disclosure:

a transcript from an institution of higher education maintained in the
personnel file of a professional public school employee, except that this
section does not exempt from disclosure the degree obtained or the
curriculum on a transcript in the personnel file of the employee.

Gov’t Code § 552.102(b). We note that this exception applies only to public school
employees. You inform us that the named individual “was never employed by the District.”
Therefore, we conclude that none of the submitted information may be withheld under
section 552.102(b).

2 We note that because the requestor has a special right of access to this information in this instance,
the district must again seek a decision from this office if it receives another request for the same information
from another requestor.
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You claim that some of the remaining submitted information is subject to section 552.130
of the Government Code. Section 552.130 excepts from disclosure information relating to
a Texas motor vehicle driver’s license and information relating to a Texas motor vehicle title
or registration. Gov’t Code § 552.130. The district must withhold the Texas motor vehicle
information you have marked under section 552.130.

You also assert that some of the remaining submitted information is excepted from
disclosure under section 552.137 of the Government Code, which provides:

(a) Except as otherwise provided by this section, an e-mail address of a
member of the public that is provided for the purpose of communicating
electronically with a governmental body is confidential and not subject to
disclosure under this chapter.

(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public
affirmatively consents to its release.

(c) Subsection (a) does not apply to an e-mail address:

(1) provided to a governmental body by a person who has a
contractual relationship with the governmental body or by the
contractor's agent;

(2) provided to a governmental body by a vendor who seeks
to contract with the governmental body or by the vendor's
agent,;

(3) contained in a response to a request for bids or proposals,
contained in a response to similar invitations soliciting offers
or information relating to a potential contract, or provided to
a governmental body in the course of negotiating the terms of
a contract or potential contract; or

(4) provided to a governmental body on a letterhead,
coversheet, printed document, or other document made
available to the public.

(d) Subsection (a) does not prevent a governmental body from disclosing an
e-mail address for any reason to another governmental body or to a federal
agency.
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Gov’t Code § 552.137. Section 552.137 requires a governmental body to withhold certain
e-mail addresses of members of the public that are provided for the purpose of
communicating electronically with the governmental body, unless the relevant members of
the public have affirmatively consented to the release of the e-mail addresses. E-mail
addresses within the scope of section 552.137(c) are also not excepted from disclosure under
section 552.137. We determine that the marked e-mail address in the submitted information
is within the scope of section 552.137(a). You do not indicate that the district has received
affirmative consent to disclose the e-mail address. Therefore, the district must withhold the
marked e-mail address under section 552.137.

In summary, the district must release any information from the submitted documents to this
requestor that shows the type of allegation made and whether there was an arrest,
information, indictment, detention, conviction, or other formal charges and their dispositions.
The marked social security number may be confidential under federal law. The district must
withhold the marked information under sections 552.130 and 552.137. The remaining
submitted information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877)673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512)475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,
[’\/\ l/k-'L LS
Cindy Nettles

Assistant Attorney General
Open Records Division

CN/jh

Ref: ID# 213412
Enc. Submitted documents

c: Mr. John S. Lopez
Staff Investigator
Professional Discipline Unit
State Board for Educator Certification
1701 N. Congress, 5™ floor
Austin, Texas 78701
(w/o enclosures)




GREG ABBOTT

November 22, 2004

Mr. Mark G. Mann
Assistant City Attorney
City of Garland

P.O. Box 469002

Garland, Texas 75046-9002

OR2004-9931

Dear Mr. Mann:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 213304.

The Garland Police Department (the “department”) received a request for five specified
police reports. You state that some responsive information has been released to the
requestor. You claim that the submitted information is excepted from disclosure under
sections 552.101 and 552.130 of the Government Code. We have considered the exceptions
you claim and reviewed the submitted information.

We begin by addressing your arguments under section 552.101. Section 552.101 excepts
from disclosure “information considered to be confidential by law, either constitutional,
statutory, or by judicial decision.” Gov’t Code § 552.101. This exception encompasses
information that another statute makes confidential. You raise section 552.101 in
conjunction with section 261.201 of the Family Code. Section 261.201(a) of the Family
Code provides as follows:

(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
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purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, and working papers used or developed in
an investigation under this chapter or in providing services as a result
of an investigation.

Upon review of this information, we conclude that the submitted information does not
consist of a file, report, record, communication, or working paper used or developed in an
investigation under chapter 261. See Fam. Code §§ 261.001(1), (4) (defining "abuse" and
"neglect” for purposes of chapter 261 of the Family Code); 101.003(a) (“child” is generally
defined as “a person under 18 years of age who is not and has not been married or who has
not had the disabilities of minority removed for general purposes™). Thus, the information
is not confidential under section 261.201 of the Family Code, and may not be withheld under
section 552.101 on that basis.

Section 552.101 also encompasses the common law right of privacy, which protects

information if it (1) contains highly intimate or embarrassing facts, the publication of which

would be highly objectionable to a reasonable person, and (2) is not of legitimate concemn to

the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).

The types of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental

or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental

disorders, attempted suicide, and injuries to sexual organs. Id. at 683. In addition, this office

has found that the following types of information are excepted from required public

disclosure under common law privacy: an individual’s criminal history when compiled by
a governmental body, see Open Records Decision No. 565 (citing United States Dep't of
Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749 (1989)); and some kinds

of medical information or information indicating disabilities or specific illnesses, see Open

Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455

(1987) (prescription drugs, illnesses, operations, and physical handicaps).

In Open Records Decision No. 393 (1983), this office concluded that, generally, only that
information which either identifies or tends to identify a victim of sexual assault or other sex-
related offense may be withheld under common law privacy, because the identifying
information was inextricably intertwined with other releasable information, the governmental
body was required to withhold the entire report. Open Records Decision No 393 (1983) at
2; see Open Records Decision No. 339 (1982); see also Morales v. Ellen, 840 S.W.2d 519
(Tex. App.--El Paso 1992, writ denied) (identity of witnesses to and victims of sexual
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harassment was highly intimate or embarrassing information and public did not have a
legitimate interest in such information); Open Records Decision No. 440 (1986) (detailed
descriptions of serious sexual offenses must be withheld). The requestor in this case knows
the identity of the alleged victim. We believe that, in this instance, withholding only
identifying information from the requestor would not preserve the victim’s common law
right to privacy. We conclude, therefore, that the department must withhold the entire
offense report, which we have marked, pursuant to section 552.101. We also agree that the
information you have highlighted in yellow is protected by common law privacy and must
be withheld under section 552.101 of the Government Code.

We note that the submitted records contain a social security number, which may be withheld
in some circumstances under section 552.101 of the Government Code. A social security
number or “related record” may be excepted from disclosure under section 552.101 in
conjunction with the 1990 amendments to the federal Social Security Act, 42 U.S.C. §
405(c)(2)(C)(viii)(I). See Open Records Decision No. 622 (1994). These amendments make
confidential social security numbers and related records that are obtained or maintained by
a state agency or political subdivision of the state pursuant to any provision of law enacted
on or after October 1, 1990. See id. We have no basis for concluding that the social security
number at issue is confidential under section 405(c)(2)(C)(viii)(I), and therefore excepted
from public disclosure under section 552.101 on the basis of that federal provision. We
caution, however, that section 552.352 of the Act imposes criminal penalties for the release
of confidential information. Prior to releasing any social security number information, the
department should ensure that no such information was obtained or is maintained by the
department pursuant to any provision of law enacted on or after October 1, 1990.

Section 552.130 of the Government Code prohibits the release of information that relates to
a motor vehicle operator’s or driver’s license or permit issued by an agency of this state or
a motor vehicle title or registration issued by an agency of this state or a personal
identification document issued by an agency of this state or authorized local agency. See
Gov’t Code § 552.130. Accordingly, we agree that the department must withhold the
information you have highlighted in green under section 552.130 of the Government Code.

In summary, the information you have highlighted in yellow, together with the information
that we have marked, is protected by common law privacy and must be withheld under
section 552.101. A social security number may be confidential under federal law. The
department must withhold the information you have highlighted in green under
section 552.130 of the Government Code. The remaining submitted information must be
released to the requestor.
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This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. Ifthe governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877)673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512)475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
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§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

&')\ -t
Cindy Nettles

Assistant Attorney General
Open Records Division

CN/jh

Ref: ID# 213304
Enc. Submitted documents

c: Ms. Deborah Rodriguez
838 Brookshire Circle

Garland, Texas 75043
(w/o enclosures)
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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 22, 2004

Mr. Rashaad V. Gambrell
Assistant City Attorney
City of Houston

P.O. Box 1562

Houston, Texas 77251-1562

OR2004-9932

Dear Mr. Gambrell:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 213313.

The Houston Police Department (the “department”) received a request for a specified report.
Youclaim that the requested information is excepted from disclosure under sections 552.101,
552.108, and 552.130 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted information. We have also considered comments
submitted by the requestor, asserting among other things that the requestor, Advocacy,
Incorporated (“Advocacy”), has a special right of access under federal law to the information
at issue. See Gov’t Code § 552.304 (providing that interested party may submit comments
stating why information should or should not be released).

Before reaching the requestor’s special right of access argument, we must address whether
the information at issue is subject to public release. Section 552.101 of the Government
Code excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” This section encompasses information
made confidential by statute. Juvenile law enforcement records relating to conduct that
occurred on or after September 1, 1997 are confidential under section 58.007 of the Family
Code. The relevant language of section 58.007(c) reads as follows: '

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
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conceming the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Fam. Code § 58.007(c). Section 51.02(2)(A) defines “child” as a person who is ten years of
age or older and under seventeen years of age. We note, however, that section 58.007 does
not apply where the information in question involves only a juvenile complainant or witness
and not a juvenile suspect or offender. You have failed to explain, and we are unable to
determine, that the submitted information involves juvenile suspects or offenders. Therefore,
the submitted information is not confidential under section 58.007 of the Family Code, and
it may not be withheld on this basis.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that concluded in a result other than conviction or deferred
adjudication. A governmental body claiming section 552.108(a)(2) must demonstrate that
the requested information relates to a criminal investigation that has concluded in a final
result other than a conviction or deferred adjudication. Based on the information you
provided, we agree that the submitted information pertains to a case that concluded in a result
other than conviction or deferred adjudication. Therefore, section 552.108(a)(2) is applicable
to this information.'

Having reached the above conclusion, we next address the arguments of requestor Advocacy
that it nevertheless has a special right of access to this information. Advocacy has been
designated in Texas as the state protection and advocacy system (“P&A system”) for
purposes of the federal Protection and Advocacy for Individuals with Mental Illness Act
(“PAIMI™), 42 U.S.C. §§ 10801-10851. See Attorney General Opinion JC-0461 (2002).
Advocacy argues that this federal provision gives it a special right of access to the records
at issue.

PAIMI provides, in relevant part, that Advocacy shall

1 . - . : . -
As we are able to make this determination, we need not address your remaining arguments.
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(4) in accordance with section 10806 of this title, have access to all records
of -
(A) any individual who is a client of the system if such individual, or
the legal guardian, conservator, or other legal representative of such
individual, has authorized the system to have such access;

(B) any individual (including an individual who has died or whose
whereabouts are unknown) —
(i) who by reason of the mental or physical condition of such
individual is unable to authorize the system to have such
access;
(ii) who does not have a legal guardian, conservator, or other
legal representative, or for whom the legal guardian is the
State; and
(iii) with respect to whom a complaint has been received by
the system or with respect to whom as a result of monitoring
or other activities (either of which result from a complaint or
other evidence) there is probable cause to believe that such
individual has been subject to abuse or neglect; and

(C) any individual with a mental illness, who has a legal guardian,
conservator, or other legal representative, with respect to whom a
complaint has been received by the system or with respect to whom
there is probable cause to believe the health or safety of the individual
is in serious and immediate jeopardy, whenever—
(i) such representative has been contacted by such system
upon receipt of the name and address of such representative;
(ii) such system has offered assistance to such representative
to resolve the situation; and
(iii) such representative has failed or refused to act on behalf
of the individuall.]

42 U.S.C § 10805(a)(4)(A). PAIMI defines “records” to include the following:

reports prepared by any staff of a facility rendering care and treatment or
reports prepared by an agency charged with investigating reports of incidents
of abuse, neglect, and injury occurring at such facility that describe incidents
of abuse, neglect, and injury occurring at such facility and the steps taken to
investigate such incidents, and discharge planning records.

42 U.S.C. § 10806(b)(3)(A). The federal regulations promulgated under PAIMI further
define “records” to include
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(2) Reports prepared by an agency charged with investigating abuse neglect,
or injury occurring at a facility rendering care or treatment, or by or for the
facility itself, that describe any or all of the following;:

(i) Abuse, neglect, or injury occurring at the facility;

(ii) The steps taken to investigate the incidents;

(iii) Reports and records, including personnel records, prepared or
maintained by the facility, in connection with such reports of
incidents; or

(iv) Supporting information that was relied upon in creating a report,
including all information and records used or reviewed in preparing
reports of abuse, neglect or injury such as records which describe
persons who were interviewed, physical and documentary evidence
that was reviewed, and the related investigative findings.

42 C.F.R. § 51.41(c)(2). We understand Advocacy to represent that the above requirements
for Advocacy to have access to the records at issue are met in this case. The department
provides this office no indication that the above-described requirements are not met. Upon
review, we agree that the information at issue consists of records of an individual as defined
by sections 10805(a)(4) and 10806(b)(3)(A), and thus, Advocacy has a right of access to the
information under PAIMI. See Center for Legal Advocacy v. Hammonds, 323 F.3d 1262,
1270 (10" Cir. 2003) (phrase “all records of . . . any individual” in section 10805(2)(4)(A)
is broad,; rational reading is that it refers to records relating to or pertaining to an individual);
see also, id. at 1268 n.7 (“Section 10806 amplifies and describes what kinds of records are
included in those records to which a P& A System has access under §§ 10805 and 10806.”);
Robbins v. Budke, 739 F.Supp. 1479, 1489 (D.N.M. 1990) (holding that “all records,
including incident reports, medical referrals, seclusion and restraint logs, and internal
investigation reports which may not be in residents’ charts” are subject to disclosure pursuant
to sections 10805(a)(4) and 10806).

In summary, we conclude that Advocacy has a right of access to the submitted information
under PAIMI. If the department receives a future request for this information from an
individual other than Advocacy, the department should again seek our decision.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
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filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877)673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512)475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

M /
(1AM
Cindy Nettles

Assistant Attorney General
Open Records Division
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Ref: ID#213313
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c: Ms. Lauren Richbourg
Advocacy, Incorporated
7457 Harwin Drive
Houston, Texas 77036
(w/o enclosures)

Ms. Beth Mitchell

Attorney at Law

Advocacy, Incorporated

7800 Shoal Creek Blvd., #171-E
Austin, Texas 78757

(w/o enclosures)




SRS
ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 22, 2004

Mr. Brad Norton

Assistant City Attorney

City of Austin Law Department
P.O. Box 1088

Austin, Texas 78767-8845

OR2004-9933

Dear Mr. Norton:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 213693.

The City of Austin (the “city”) received a request for specific correspondence between city
officials and others relating to the Sixth Street Public Improvement District or proposals for
renovations or redevelopment of Sixth Street in Austin, Texas. You state that you will
provide the requestor with some of the requested information. You claim, however, that the
remaining requested information is excepted from disclosure under sections 552.107 and
552.111 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.!

Section 552.107(1) of the Government Code excepts from disclosure information protected
by the attorney-client privilege. Gov’t Code § 552.107. When asserting the attorney-client
privilege, a governmental body has the burden of providing the necessary facts to
demonstrate the elements of the privilege in order to withhold the information at issue. Open
Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that
the information constitutes or documents a communication. Id. at 7. Second, the

! We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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communication must have been made “for the purpose of facilitating the rendition of
professional legal services” to the client governmental body.> TEX. R. EvID. 503(b)(1).
Third, the privilege applies only to communications between or among clients, client
representatives, lawyers, and lawyer representatives.” TEX. R. EvID. 503(b)(1)(A), (B), (C),
(D), (E). Thus, a governmental body seeking to establish that a communication is protected
by the attorney-client privilege must inform this office of the identity and capacity of each
individual involved in the communication. Finally, the attorney-client privilege applies only
to a communication that is confidential. Id. 503(b)(1). A confidential communication is a
communication that was “not intended to be disclosed to third persons other than those to
whom disclosure is made in furtherance of the rendition of professional legal services to the
client or those reasonably necessary for the transmission of the communication.” Id.
503(a)(5).

Whether a communication meets the definition of a confidential communication depends on
the intent of the parties involved at the time the information was communicated. Osborne
v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, no writ). Moreover, because the
client may elect to waive the privilege at any time, a governmental body must explain that
the confidentiality of a communication has been maintained. Section 552.107(1) of the
Government Code generally excepts an entire communication that is demonstrated to be
protected by the attorney-client privilege unless otherwise waived by the governmental body.
See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire
communication, including facts contained therein). You state that the submitted information
reveals communications between attorneys or attorney representatives for the city. You also
assert that these communications were not intended to be disclosed to persons other than
those to whom the communications were made in furtherance of the rendition of professional
legal services to the city. Based on your representations and our review of the submitted
information, we conclude that this exception is applicable to some of the submitted
information. We have marked the information that the city may withhold under section

2 The privilege does not apply when an attorney or representative is acting in a capacity other than that
of providing or facilitating professional legal services to the client governmental body. In re Tex. Farmers Ins.
Exch., 990 S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does
not apply if attorney acting in a capacity other than that of attorney). Because government attorneys often act
in capacities other than that of professional legal counsel, including as administrators, investigators, or
managers, the mere fact that a communication involves an attorney for the government does not demonstrate
this element.

3 Specifically, the privilege applies only to confidential communications between the client or a
representative of the client and the client's lawyer or a representative of the lawyer; between the lawyer and the
lawyer’s representative; by the client or a representative of the client, or the client’s lawyer or a representative
of the lawyer, to a lawyer or representative of a lawyer representing another party in a pending action and
concerning a matter of common interest therein; between representatives of the client or between the client and
arepresentative of the client; or among lawyers and their representatives representing the same client. See TEX.
R.EvID. 503(b)(1)(A), (B), (C), (D). (E); see also id. 503(a)(2), (a)(4) (defining “‘representative of the client,”
“representative of the lawyer”).
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552.107(1).* You have not demonstrated, however, and it is not otherwise clear to this
office, that section 552.107(1) is applicable to the remaining submitted information.

You also raise section 552.111 of the Government Code. Section 552.111 excepts from
disclosure “an interagency or intraagency memorandum or letter that would not be available
by law to a party in litigation with the agency.” Gov’t Code § 552.111. In Open Records
Decision No. 615 (1993), this office reexamined the predecessor to the section 552.111
exception in light of the decision in Texas Department of Public Safety v. Gilbreath, 842
S.W.2d 408 (Tex. App.—Austin 1992, no writ), and held that section 552.111 excepts only
those internal communications consisting of advice, recommendations, opinions, and other
material reflecting the deliberative or policymaking processes of the governmental body.
Open Records Decision No. 615 at 5-6 (1993). The preliminary draft of a policymaking
document that has been released or is intended for release in final form is excepted from
disclosure in its entirety under section 552.111 because such a draft necessarily represents
the advice, recommendations, or opinions of the drafter as to the form and content of the
final document. Open Records Decision No. 559 at 2 (1990). An agency’s policymaking
functions, however, do not encompass internal administrative or personnel matters;
disclosure of information relating to such matters will not inhibit free discussion among
agency personnel as to policy issues. Open Records Decision No. 615 at 5-6 (1993).
Additionally, section 552.111 does not generally except from disclosure purely factual
information that is severable from the opinion portions of internal memoranda. See
Arlington Indep. Sch. Dist. v. Texas Atty. Gen., 37 S.W.3d 152, 160 (Tex. App.—Austin
2001, no writ); Open Records Decision No. 615 at 4-5.

You state that the communications and draft documents at issue “relate to policymaking
matters, i.e., whether and under what terms the [c]ity should create a public improvement
district in the Sixth Street area of Austin.” Based on your arguments and our review of the
information at issue, we agree that section 552.111 applies to the draft documents and a
portion of the submitted communications. We have marked the information you may
withhold under section 552.111 of the Government Code.

In summary, we have marked the information that may be withheld under sections 552.107
and 552.111 of the Government Code. The remaining submitted information must be
released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the

4 Based on this finding, we do not reach your claim under section 552.111 for this portion of the
submitted information.
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governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

TR A T

Lauren E. Kleine
Assistant Attorney General
Open Records Division

LEK/jev
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Ref: ID# 213693
Enc. Submitted documents

c: Ms. Karen Brooks
Staff Writer, Austin Bureau
The Dallas Morning News
1005 Congress Avenue
Austin, Texas 78701
(w/o enclosures)






